I. Introduction
In a New York Times interview of photographer Dawoud Bey on the occasion of a retrospective exhibit of his series of 1970s portraits of people living in Harlem, Bey described the events surrounding the taking of one of his early portraits-the first one he felt was successful. Bey had walked by a gentleman wearing an overcoat and a bowler hat and decided he wanted to take the man's picture. The man agreed, and Bey asked him to do what he had been doing before Bey interrupted him. Bey wanted his portraits to capture "natural" scenes of "people living their lives."' The man then *Senior Attorney, Federal Capital Habeas Project; Visiting Assistant Professor at Columbia Law School, leaned against the railing of the brick house in front of which he had been standing and "cupped his left hand, providing what Bey calls a 'grace note."' 2 Bey went on to explain that although he had figured out some of the technical aspects of artistic photography, "I needed the quirky little gestures of behavior that mark the individual, the stuff you can't make up. I needed a way to create a momentary connection that would leave viewers feeling they knew this person." 3 The "grace note" that Bey described is akin to the sentencing grail that lawyers representing capital defendants have a duty to discover and present to those who decide whether their clients live or die. 4 It is the peculiaritys that individualizes clients and forces a closer look at their humanity in all its complexity, including the "diverse frailties of humankind" that the Supreme Court has long recognized as central to a capital sentencer's consideration of a defendant's moral culpability. 6 Unlike a static snapshot of a single moment in time, capital defense lawyers' work requires discovery and detailed presentation of life historyincluding the social, medical, economic, and historical dynamics that shape every person's behavior. In sentencing, the grace note requires a deeper moral and less fleeting engagement with the person, a beholding that calls forth empathy, mercy, and redemption, more than the momentary connection Bey inspired in his photograph.
The grace notes that capital defense lawyers have presented as characterizing their clients' backgrounds have in innumerable cases spared them the death penalty. 7 In each case, grace depends on the investigation and presentation of mitigation: a persuasive description of the forces that shape human behavior and that, in some instances, explain behavior that violates law.
At least two normative judgments and one mixed normativedescriptive judgment underlie the arguments presented here. First, individualized, offender-focused sentencing is fairer than uniform, offensebased sentencing. Second, social history evidence of a person's disadvantaged background is relevant to his moral culpability. Third, rehabilitation and offender-focused punishment will be both fairer and more likely to lead to effective crime reduction policy because mitigation will help identify the factors that influence people to engage in behavior that breaks the law. This paper offers arguments in support of all three assumptions.
Consideration of wide-ranging facets of a person's background is elementary to fair and proportionate sentencing. In fact, individualization in sentencing has historically been a core value, in rhetoric if not always in practice. Supreme Court precedent has certainly constitutionalized this principle in capital cases, but the ascent of determinate and guidelinesbased noncapital sentencing has obscured the value of individualization in routine criminal cases. The death penalty's doctrinal exceptionalism, among other institutional barriers, has deterred comprehensive mitigation presentations in noncapital sentencing as lawyers and noncapital sentencing courts focused on literally calculating sentences.
Notwithstanding the doctrinal and institutional hurdles that have diminished the investigation of life history mitigation in noncapital cases, this paper argues there is simply no principled reason that the same circumstances that courts have recognized narrow opportunity and distort the lives of people charged with capital crimes should not be presented to courts sentencing people for lesser offenses. Moreover, in a departure from the last few decades' emphasis on determinate sentencing, recent Supreme 
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Making Mitigation the Heart of Noncapital Sentencing Court decisions have revitalized individualization in noncapital sentencing and made more room for meaningful mitigation presentations in noncapital cases.' Given this opportunity for individualized sentencing to return to the fore, defense lawyers should be doing a great deal more mitigation work. The time has come for noncapital defense lawyers to chart a course toward meaningful individualization by routinely putting life history mitigation at the center of sentencing. There are plenty of better noncapital sentencing practices than the current model that prevails. Capital practice norms can serve as a model, and institutions such as holistic defender offices and law school clinics are particularly well-situated to lead the way.
II. Context, Implications, and Overview
This reflection comes at a time when sentencing trends that even a few years ago seemed intractable appear to be giving way to a more merciful approach to punishment. The number of death sentences is falling historically and dramatically 9 and, for the first time in forty years, the incarceration rate is leveling and, in some states, declining.1o Yet, exploration of what might facilitate or accelerate the drop in incarceration rates has, in many respects, remained obscured by capital cases' outsized place in criminal justice practice and policy and in discourse about crime and punishment."
Reasons for the attention devoted to capital cases include the unparalleled gravity and irreversibility of the death penalty and the incalculable human rights impact of the United States' singular commitment to capital punishment among Western democracies. However, the fact remains that the vast majority of criminal defendants are in prison for noncapital crimes, and many are facing prison terms that in regimes without capital punishment would stand out as their own human rights violations.1 2 In 2011, there were 43 executions and 3,251 people on death 12. This is particularly true of life without parole (LWOP) sentences, which are often adopted by death penalty advocates as a means of reducing the likelihood of death sentences, but which are rarely imposed in many other parts of the world. In the absence of capital punishment, LWOP would be a very viable target of human rights campaigns and Eighth Amendment litigation. See Steiker & Steiker, Entrenchment, supra note 7, at 234. In fact, reduction in death sentences is often linked to the availability of life without parole as an alternative, which is a cardinal example of the ways in which maintenance of the death penalty promotes draconian criminal punishment broadly. 4 As the death penalty appears to be falling out of favor," there is hope that incarceration rates are also waning. It is worthwhile to consider how the work that has contributed to capital punishment's decline might be deployed to ameliorate noncapital penalties. Effective presentation of capital mitigation has both changed sentencers' perceptions of individual defendants and recalibrated prevailing views of criminality as a product of individual poor choices rather than the range of social factors that influence human behavior.' 6 The same circumstances that impact many capital defendants' lives-including poverty, untreated or self-treated mental illness, addiction, and trauma-also affect many noncapital defendants' lives.' 7 Yet, there is no constitutional imperative that noncapital defendants' sentencers hear evidence that the Supreme Court has recognized as central to "assessing a defendant's moral culpability."' 8 A person convicted of a noncapital crime has no right to have his sentencer consider his individual circumstances in 28/news/0911280167_1_death-sentences-death-row-juries (citing prosecutors and defense attorneys as identifying "the biggest game changer" in Texas' death penalty rates as the introduction of life without parole in 2005). From another vantage point, the death penalty leads to "sentence inflation" so that if the most aggravated homicides are punishable by death, then lesser, but still quite serious, crimes must be punishable by the next harshest penalty available: LWOP. See also Cole, supra note 10, at 41 ("Today, one out of eleven [American] sentences being served is a life sentence. For the same types of crimes, American sentences are roughly twice as long as those in the United Kingdom, four times longer than those meted out by the Dutch, five times longer than those in Sweden, and five to ten times longer than those imposed in France."). There have been successful Supreme Court challenges to the application of LWOP to juveniles, particularly very young teenagers, but no similar challenges to LWOP's constitutionality for adult offenders. Stetler, supra note 7, at 264 (describing mitigation as having a purpose outside the courtroom as "an archive for future historians, social scientists, and public health researchers who will look for the causes of the homicide levels in twenty-first century America. . . .").
17. Stetler, supra note 7 and text accompanying notes 7, 16 (describing studies documenting the prevalence of mental illness among capital and noncapital prisoners). It is also entirely possible that the degrees or types of mental illness, trauma, addiction, and other prototypical capital mitigation are simply not as prevalent among noncapital offenders. One implication of pushing for more investigation and presentation of whatever mitigation is present in noncapital cases is the accrual of a record of the social circumstances that actually do contribute to noncapital crime. Another research project might center on identifying and distinguishing the social histories of some set of noncapital defendants from those of capital defendants.
18. ( arguing that the Supreme Court is not as robust in its proportionality review of noncapital sentences as it is with capital sentences). Mitigation concerning a defendant's life circumstances, including those that influenced his behavior leading up to criminal charges, is certainly relevant to the Supreme Court's threshold proportionality test for noncapital sentences which asks whether "the sentence is grossly disproportionate to the crime" and will uphold a sentence "as long as the state has a 'reasonable basis for believing' that it will serve either deterrent, retributive, rehabilitative, or incapacitative goals." Id. at 1156-57 (quoting Ewing v. California, 538 U.S. 11, 28 (2003)). One can hardly determine whether a prosecutor's belief that a sentence will meet one of those enumerated penological goals is reasonable without knowing anything about the individual who will be serving that sentence. 27. The survey of professional noncapital sentencing guidelines discussed infra Part IV is also a new contribution to scholarship on sentencing and lawyers' professional and ethical obligations to their is to make the kind of mitigation that has contributed to the unprecedented reduction in capital sentences central to noncapital sentencing as a means of preventing and challenging excessively punitive sentences.
See
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Professor David Cole has suggested that an "empathy gap" that arises from the failure of most Americans to have much concern about the lives of those behind bars is one of the biggest challenges to increasing public will for meaningful prison reform.
2 9 This article urges noncapital defense lawyers to provide a factual basis for bridging that gap so that sentencers pay closer attention to the human beings whose lives they are being asked to shut away.
Increased emphasis on mitigation will certainly stand to benefit individual defendants. In addition, meaningful mitigation presentations have the collective potential to establish a record of the reasons people engage in criminal behavior, as these presentations have done in capital cases. 30 That record stands to alter the balance of our understanding of the root causes of crime and to diminish the appetite for unduly harsh punishment.
1
Proposing that mitigation play a central role in noncapital sentencing implicates a number of complex issues, some of which this paper touches on and some of which are outside its scope. The biggest implication is the Supreme Court's general rejection of Eighth Amendment challenges to noncapital sentencing. 32 Resources are a second difficult implication, and this paper presents reasons for institutional defender offices to direct resources to develop or strengthen the mitigation practice as well as for foundations and public funding sources to support this work. Holistic public defender offices have been leading the charge in incorporating social workers into their sentencing work and can continue to serve as training centers and models for other practices. 33 Law school clinics are another prospective source of talent and an important incubator for future lawyers and judges trained in high quality noncapital sentencing advocacy. However, the focus on defenders does not address another difficult institutional issue: the widespread cost of individualized sentencing 29. See Cole, supra note 10, at 40. 30. This is another idea I do not have the space to consider here, but that could certainly be the basis of future research and scholarship. It is also an area that would lend itself well to collaboration with a law school clinic where students would provide direct representation and collect data on mitigating factors that could be reported and used to advocate for non-incarceration dispositions and support for social services addressing issues that recur in sentencing. As discussed infra, this approach would work particularly well in a neighborhood-based office where social problems are concentrated and service agencies are in close proximity. on other actors in the justice system, specifically judges and prosecutors. Certainly, more robust defense sentencing presentations will take more time to consider and rebut and will impact judicial and prosecutorial dockets. On the other hand, the high fiscal and incalculable social cost of overly harsh incarceration is well-documented, and this proposal seeks to lessen that institutional toll.
A third implication involves changes to the professional guidelines for noncapital sentencing practice, which, as described in Part IV, call for basic mitigation presentations. These presentations are a far cry from the specific and layered exhortations of the capital guidelines. One reason for the prescriptive focus here on defense lawyers, as opposed to courts or legislatures, is that defense lawyers with adequate resources have the power to work immediately toward bringing about fundamental changes in each of the areas implicated. With a coordinated strategy, defenders can challenge noncapital constitutional doctrine, as they have successfully in Miller v. Alabama and Jackson v. Hobbs, discussed infra. Defenders also have the capacity, demonstrated over years of capital practice, to align their professional guidelines with advocacy that brings about more proportional and just sentencing. A fourth implication is reform of mandatory or determinate sentencing schemes that by design exclude consideration of any individual circumstances. Another acknowledgment: much of the discussion herein centers on federal cases simply because the United States presents a single jurisdictional case study reflecting sentencing trends also seen in many states.
3 5 Surveying state statutes and practice is beyond the scope of this project. However, the proposals here for changes in defense sentencing practice are meant for defense lawyers in all jurisdictions, particularly given that the vast majority of sentences are imposed by state courts.
Finally, this paper is not advocating blurring the line between capital and noncapital cases, ratcheting down the standard of death penalty practice, or diminishing procedural and substantive safeguards applicable to capital litigation. To the contrary, the suggestion here is that if there is a single area in which decades of death penalty law and practice might help noncapital defendants, it is by raising the bar and aligning noncapital mitigation practice with the highest standards of the legal profession developed by capital defense teams.
The next part of this paper provides a brief review of the evolution of capital mitigation, including the development of rigorous professional norms for competent representation following Eighth Amendment doctrine 34. See Haney, War on Prisoners, supra note 23, at 375, 385 (noting that "nothing else beyond the 'seriousness of the offense' was thought to matter to the fairness of the sentence"); see also requiring individualized capital sentencing. Part IV will review the existing professional guidelines for the investigation and presentation of mitigation in noncapital cases, which are less specific than the capital guidelines but establish the elementary steps a defense attorney must take to provide competent sentencing advocacy. Part V presents some of the institutional and doctrinal barriers to more robust noncapital mitigation. This section also explains why in light of these barriers, especially the Supreme Court's adherence to the "death is different" doctrine, noncapital defense attorneys must seize the initiative to improve their mitigation practices and thereby contribute to the paradigmatic shift toward more rehabilitative, individualized noncapital sentencing. This shift hopefully will result in more proportional sentences and fewer and shorter prison terms.
The paper concludes with a case illustrating the inherent value in putting a client's history into the record of an official tribunal before she becomes yet another incarceration statistic, particularly when the client's criminal involvement is, as is often the case, attributable at least as much to social institutional failures as it is to her individual choice to commit crime. In this way, the work capital litigators do to inspire mercy can be applied to noncapital cases to adjust sentencers' views of defendants' moral culpability and to prevent unduly harsh punishment.
III. The Development of Mitigation as the Crux of Capital Sentencing
A. A Brief Review of Foundational Supreme Court Eighth Amendment Precedent in Capital Cases
In the years after the Supreme Court upheld the constitutionality of capital statutes requiring "guided discretion," 3 6 the Court decided the cases that laid the foundation of modern capital litigation, including the investigation and presentation of mitigating factors to provide a basis for life sentences. 37 These cases set forth the minimum Eighth Amendment considerations required of sentencers deciding whether to condemn a person to die. First, in striking down North Carolina's mandatory death penalty for first-degree murder, the Court identified one of the state statute's constitutional shortcomings as "its failure to allow the particularized consideration of relevant aspects of the character and record of each convicted defendant before the imposition upon him of a sentence of death." 38 For example, the Williams Court provided in a footnote a textured glimpse into Williams' squalid early life, including his experience of being left naked in a house with standing urine in the bedrooms and human excrement on the floors by parents too drunk to find clothes to dress him:
The home was a complete wreck .... There were several places on the floor where someone had had a bowel movement. Urine was standing in several places in the bedrooms. There were dirty dishes scattered over the kitchen, and it was impossible to step any place on the kitchen floor where there was no trash .... The children were all dirty and none of them had on under-pants. Noah and Lula were so intoxicated, they could not find any clothes for the children, nor were they able to put the clothes on them . . . . The children had to be put in Winslow Hospital, as four of them, by that time, were definitely under the influence of whiskey. likely outside the memories of any of those present at the time. That indelible portrait was at the heart of the Supreme Court's grant of sentencing relief. 54 Similarly, in Wiggins the postconviction record reflected, among other horrors, that Wiggins had suffered severe physical and sexual abuse in a series of foster homes and at the hands of his sadistic alcoholic mother, who left him and his siblings "alone for days with nothing to eat, forcing them to beg for food and to eat paint chips and garbage."ss And in Rompilla, the postconviction record included the following evidence: Rompilla's father would lock Rompilla and his brother in an excrement-filled dog pen; his mother drank while she was pregnant with him; his father beat Rompilla severely with his hands, fists, leather straps, belts, and sticks; the family had no indoor plumbing; the children slept in an attic with no heat and went to school filthy and in rags; and that Rompilla suffered from organic brain damage and from an "IQ in the mentally retarded range."
56
These details of the particular terrors endured long before these people became capital defendants are seared into the memories of anyone who has read their cases. It is not just that these children were neglected or abused. It is that they were left with nothing to eat but garbage and paint chips; that they were brutalized with leather straps, belts, and sticks; and that they were housed alongside human and canine waste. 57 Rompilla made unequivocal capital trial counsel's duty to develop and present social history mitigation, using prevailing professional norms as a touchstone for whether counsel's performance met the appropriate standard of care." A review of the evolution of those norms follows.
C. Development of Mitigation as Standard Capital Defense Practice
Once the Supreme Court made clear that the presentation and consideration of mitigation must be a part of any constitutionally permissible capital trial, lawyers defending capital clients set about the task of identifying the factors that would humanize their clients, explain their behavior, and give judges and juries a reason to sentence them to life. 9 Successful presentation of mitigation requires going outside the relatively narrow categories of mitigation prescribed by many capital statutes, and instead speaking of the "diverse frailties of humankind" as the source of mercy.
6 0 Mitigation should inspire recognition of common humanity and bridge the divides between an indigent person presumed to be a deranged, inscrutable killer, and the good citizens who sit in judgment of him.
61
Mitigation includes "any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death." The diverse frailties bestow the kinship of humanity. We all have them, to varying degrees, but, for most of us, the protective supports of family and society along with our individual strengths offset those frailties. For many capital clients, the frailties are overwhelming, and the supports are absent. Eighth Amendment jurisprudence confers compensatory protection to allow life-and-death decision makers to extend compassion on an individual basis. Stetler, supra note 7, at 241. 
See O'
Brien, supra note 63, at 1081-82 (emphasizing that "the capital defense bar will always reach out for help and advice from multiple sources" "to unearth sources of human compassion in their cases").
65. See Stetler, supra note 7, at 248-54 (providing a history of the introduction of mitigation specialists into capital defense teams).
disabilities, mental conditions, and social influences that served as "a basis for compassion-not an excuse." 66 These "mitigation specialists" became essential members of capital defense teams." 7 The mitigation specialist's role is to compile a comprehensive social history and identify mitigating themes. Mitigation specialists also assist counsel in locating appropriate experts and providing the defendant's social history data to allow the experts to reliably evaluate the client. Counsel, the mitigation specialist, and the experts then work together to develop a comprehensive case for mercy. 68 As a consequence of the Supreme Court's post-Furman Eighth Amendment jurisprudence, even the most death-prone jurisdictions came to expect this socio-legal data known as mitigation in capital proceedings.
After capital defense lawyers had some time to develop that new baseline standard of practice meeting the requirements of Lockett, Eddings. and related cases, written professional guidelines coalesced and reflected the work capital defense teams were doing to put together life-saving, credible portraits for mercy and to guide more lawyers to raise their level of practice to meet basic standards. 69 In 1989, the American Bar Association 72. Maher, supra note 70, at 767.
stages of death penalty litigation. 7 3 They also required jurisdictions to provide funding for the defense to hire a mitigation specialist in every case.
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In the years following the 2003 Guidelines, lawyers and mitigation specialists nationwide developed the Supplementary Guidelines for the Mitigation Function ofDefense Teams in Death Penalty Cases to define the nature and scope of mitigation and the qualifications and training of mitigation specialists.
75
The Supplementary Guidelines are organized to correspond to the ABA Guidelines and make clear that counsel has the ultimate responsibility for putting together a team that has the skills and tools necessary to provide the client with a comprehensive mitigation investigation.
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This history of the development of high-quality capital mitigation standards may be instructive for development of similar norms in noncapital cases. However, there remains a major distinction between the trajectory of capital defense mitigation and noncapital defense mitigation: the former developed in response to the Supreme Court's Eighth Amendment precedent requiring capital sentencing to include meaningful consideration of life history mitigation. No such doctrine applies to noncapital sentencing, so there is no corresponding constitutional mandate for noncapital defense attorneys to pursue mitigation. The one noncapital exception derives from the Supreme Court's holdings in Miller v. Alabama and Jackson v. Hobbs. 77 Those cases held that mandatory life without parole sentencing of juveniles violates the Eighth Amendment and that individualized sentencing, including consideration of social histories, is required for all juvenile offenders. the vast majority of noncapital cases the presentation and consideration of mitigation remains entirely elective.
The capital defense community has devoted so much attention to capturing and documenting the professional services required to provide clients with effective mitigation because mitigation contextualizes and explains offenses that otherwise remain unfathomable and appear to be attributable to an essential, unchangeable, and irredeemable evil rather than to readily identifiable social forces. 80 As described in the next section, the same social influences that explain capital crimes in many cases explain noncapital crimes. 8 ' The work used to develop an understanding of people who stand before juries and judges convicted of the most serious offenses should certainly be applied to evoke merciful sentencing for people accused or convicted of lesser violations of the law. 82 That work must begin with defense lawyers applying mitigation to the representation of noncapital clients. The next section describes how, while noncapital defense norms provide broad outlines for competent sentencing advocacy, there is no specific requirement for comprehensive mitigation investigation as there is in capital cases.
IV. Professional Standards of Noncapital Mitigation
A. Supreme Court Dicta on Individualized Noncapital Sentencing
In Woodson, the Supreme Court noted that in noncapital cases "the prevailing practice of individualizing sentencing determinations generally reflects simply enlightened policy rather than a constitutional imperative." 83 In capital cases, by comparison, "the fundamental respect for humanity underlying the Eighth Amendment" elevated what was only good policy in noncapital sentencing to a constitutional requirement of "consideration of the character and record of the individual offender and the circumstances of the particular offense . . . ."84 The Court quoted Pennsylvania v. Ashe,ss a noncapital case, in recognizing that "[fjor the determination of sentences, justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of In Lockett, the Court elaborated on the longstanding recognition that "individualized sentencing in criminal cases generally, although not constitutionally required, has long been accepted in this country." 87 The Court went on to explain that "sentencing judges traditionally have taken a wide range of factors into account.. . . [a] nd where sentencing discretion is granted, it generally has been agreed that the sentencing judge's possession of the fullest information possible concerning the defendant's life and characteristics is highly relevant if not essential to the selection of an appropriate sentence." 88 The Court underscored that in noncapital cases there was "wide acceptance" for the "the established practice" of individualized sentences and that such practice, though not constitutionally mandated as it was in capital cases, was "public policy enacted into statutes." 8 9
Capital sentencing continued to move toward individualization while noncapital sentencing, particularly in federal cases but also in many states, 90 moved toward uniformity with the adoption of the mandatory Federal Sentencing Guidelines. 9 1 More recently, however, the Court has reemphasized the importance of individualized noncapital sentencing. 92 In Pepper v. United States, the Court reaffirmed that "possession of the fullest information possible concerning the defendant's life and characteristics" 93 is "highly relevant-if not essential-to the selection of an appropriate sentence." 9 4
The Court characterized as "uniform and constant" 95 the federal sentencing tradition to "consider every convicted person as an individual and every case as a unique study in the human failings that sometimes mitigate, sometimes magnify, the crime and the punishment to ensue. . . . Underlying this tradition is the principle that the punishment should fit the offender and not merely the crime." 96 Woodson and Lockett suggest that at one time there was a "prevailing practice" 9 7 of sentencers taking into account the facts of the offense as well as the "fullest information possible" about the defendant's life circumstances and character and that such consideration was essential to enlightened sentencing practice. 98 The cases also reflect renewed interest in individualized noncapital sentencing, at least among some members of the Court. Yet, the professional norms governing criminal defense lawyers' sentencing practice have not kept pace with such statements concerning the importance of individualized noncapital sentencing. 99 One possible reason is that historically, all parties have relied on court-based probation and parole departments to provide an "independent" sentencing report for the court to reference in meting punishment. 100 Another possibility is that because Supreme Court dicta recognized that there was no constitutional imperative for individualized noncapital sentencing,' 0 ' defense lawyers and courts treated mitigation investigation and presentation as elective, and therefore it never took widespread hold as a core defense duty. In addition, the Federal Sentencing Guidelines prohibited consideration of certain life circumstances, such as poverty or disadvantaged upbringing, in favor of a focus on "real conduct." 02 This prohibition trained most federal criminal defense practice on Guidelines calculation rather than on investigation of sentencing factors that courts were instructed to disregard. This led to an atrophying of noncapital mitigation practice among federal defense lawyers.1 03 However, as Pepper has recognized, the post-mandatory Guidelines era has reopened the opportunity for life history mitigation presentations in federal noncapital sentencing.104
While the current guidelines for noncapital defense sentencing advocacy are broad enough to warrant some degree of independent sentencing investigation beyond the data provided by probation departments or prosecutors, they remain a far cry from the capital guidelines' specific prescriptions for comprehensive social history investigation. 0 5 There is also a significant gulf between the noncapital guidelines' recommendations for essential sentencing advocacy and prevailing defense practice in many jurisdictions, especially those strapped for resources.
The standards reviewed here are those of the major national professional organizations setting forth practice norms for criminal defense lawyers: the ABA, the National Legal Aid and Defender Association The noncapital ABA sentencing guidelines include the following principles: independent defense investigation of sentencing factors; individualized consideration of sentences; presentation of mitigating factors; and consideration of those factors by the evaluating court. The court should evaluate both the severity of the offense and the culpability of the particular offender. The principal ABA guidelines for noncapital cases are the ABA Criminal Justice Standards, which have existed in various forms for over forty years.1 06 Two subsets of those standards speak most directly to the role of mitigation in noncapital cases: the Defense Function standards, which pertain to defense counsel's professional obligations at sentencing, and the Sentencing standards, which govern the role of legislatures, probation and parole agencies, and courts.
The Defense Function standards describe the basic duties of defense lawyers to investigate and to provide sentencing advocacy, but nowhere do they explicitly describe a duty to investigate mitigation. According to the Defense Function standards, a defense lawyer should conduct a "prompt investigation of the circumstances of the case and explore all avenues leading to facts relevant to . . . penalty . .. "to0 Defense counsel should become familiar with all resources and sentencing alternatives available to the court that may meet the defendant's needs. 0 Defense counsel should also be familiar with the court's sentencing habits and any applicable guidelines.1 09 Counsel is obligated to explain to the client the consequences of the various available dispositions.11 0 In addition, " [d] efense counsel should present to the court any ground which will assist in reaching a proper disposition favorable to the accused," including recommending rehabilitative programs, "I and must verify, supplement, or challenge information in any presentence report made available to the defense."i Implicit in this recommendation is the recognition that mitigation may impact the sentencer's consideration of the defendant's blameworthiness. Mitigation may contextualize the defendant's actions through applicable mitigating factors, or change the sentencer's view of the offender by providing information about circumstances that set the defendant apart from "the ordinary offender," particularly if those characteristics are ones of hardship.119
This principle is longstanding and crucial in capital sentencing, and the ABA guidelines for courts and agencies preparing sentencing profiles affirm that the principle is fundamental to proportional noncapital punishment as well.
Read together, the noncapital ABA standards offer defense counsel and sentencing courts wide latitude to present and consider a range of mitigation, not necessarily directly related to the defendant's criminal culpability, and to use that mitigation to advocate for or impose an alternative or ameliorated sentence. They also establish that the agencies tasked with preparing presentence reports have a duty to include mitigation, and courts have a duty to consider mitigation when imposing a punishment.
C. NLADA Guidelines
The National Legal Aid and Defender Association (NLADA), an organization representing both civil and criminal defense legal aid attorneys, 12 0 likewise has guidelines for defense sentencing representation. The NLADA Guidelines are more specific than their ABA counterparts in describing defense lawyers' duties before and during noncapital sentencing and explicitly require counsel to "ensure all reasonably available mitigating and favorable information, which is likely to benefit the client, is presented to the court[.]"l21 The NLADA also recommends the use of "sentencing specialists" in appropriate cases.
12 2 Like the ABA standards, the NLADA Guidelines require defense lawyers to be familiar with any sentencing report and to correct misstatements or omissions of helpful sentencing information as well as to be familiar with the relevant law and practice.
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The NLADA Guidelines also require defense counsel to develop a plan for achieving the least restrictive sentencing outcome based on the particular client's circumstances1 24 and social history.1
25
The NLADA Guidelines require that counsel, where necessary, specifically request the opportunity to present evidence at the sentencing hearing.1 2 6
Finally, the NLADA Guidelines provide for a defense sentencing memorandum, which presents another opportunity to challenge inaccurate or incomplete information in the official presentence report, to include information favorable to the defendant, and to make a defense sentencing recommendation.1 2 7 In short, the NLADA's compendium of defense lawyers' duties at noncapital sentencing is comparatively more robust and more specific than the 120. The NLADA describes itself as "America's oldest and largest nonprofit association devoted to excellence in the delivery of legal services to those who cannot afford counsel" and it "serves as the collective voice for our country's civil legal aid and public defender services." NAT'L LEGAL AID & DEFENDER ASS'N, http://www.nlada.org/About/About Home (last visited Oct. 5, 2013). This is in contrast to the ABA which is a professional organization representing all attorneys of any specialty, making possible that attorneys other than those practicing criminal defense, and in fact some prosecutors, might have a role in promulgating defense function guidelines. Certainly the adoption of the guidelines by the entire ABA must require the buy-in of current and former prosecutors and judges. 127. NLADA Guidelines, supra note 121, at § 8.6(a)(4) and (a)(7). The NLADA Guidelines also require counsel to advise the client about avenues for petitioning the court for a sentencing reduction and any time limitations on doing so. See id. at § 9.5.
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D. Amsterdam Trial Manual
The chapters relevant to investigation and sentencing, dating back at least to the 1980s, provide a prescription for competent noncapital sentencing representation and reinforce the conclusion that the investigation and presentation of facts favorable to the defendant, including relevant psychological or psychiatric issues, have long been considered critical to meaningful sentencing representation.1 3 0
Like the ABA and NLADA guidelines, the trial manual emphasizes the importance of defense sentencing investigation, including interviewing life history witnesses and collecting relevant records.13' The manual adds mental health investigation, which the other guidelines do not explicitly include, and it advises defense counsel to consider having the client psychiatrically evaluated-the results of which might support medical rather than punitive treatment and which might prove useful in mitigation.1 3 2
A comprehensive social history along with corroborating documents undergird any effective mental health evaluation, and that investigation is an indispensable part of developing an accurate and convincing set of conclusions and recommendations concerning a criminal client's mental health history and route to rehabilitation. 33 The manual suggests that trial counsel take the following actions: provide information to the probation officer preparing the sentencing report and recommendation; and work with the client's employer and family to stabilize the client's life and to make a sentencing plan that maximizes the chances of an outcome short of incarceration' 34 -including recommendations for community resources that can help "lend specialized assistance to a probationary regimen.""' 5 The manual recommends that counsel litigate for disclosure of the presentence investigation report in jurisdictions where it is not disclosed to the defense.1 3 6 Furthermore, the manual provides more detail than the ABA or NLADA Guidelines about counsel's duty to ensure the accuracy of the client's prior criminal history, requiring, for example, that counsel let the record reflect favorable dispositions of arrests and commitments listed in law enforcement "rap sheets." 37 At the sentencing hearing, the defense should present evidence including witness testimony, affidavits, or letters.
138 Finally, defense counsel should make an argument on sentencing, the focus of which is individualized sentencing with an emphasis on rehabilitation over retribution.'
39
E. Implications of Noncapital Sentencing Professional Practice Guidelines
The ABA, NLADA, and Amsterdam standards together establish that effective noncapital sentencing advocacy requires, at a minimum, independent investigation of a client's background, mental health, conditions that might benefit from treatment or social service intervention, and potential for rehabilitation. They require defense lawyers to provide helpful information to the agency preparing the presentence investigation (PSI) report, substantiate its contents, challenge any inaccuracies, and know the relevant sentencing law and procedure. Finally, defense lawyers must be prepared to present and argue in support of any information that may ameliorate the client's sentence.
Notwithstanding these professional standards, mitigation in capital 137. See AMSTERDAM, supra note 117, at 297-99; id. at 298 (noting that clarification is important because "[o]ccasionally a half dozen entries that make the defendant look like Jack the Ripper may be only several stages in the processing of a single criminal charge"); cf NLADA Guidelines, supra note 121, at § 8.6(a)(4) (using general terms to refer to defense counsel's duty to provide "information favorable to the defendant concerning ... the offense, mitigating factors and relative culpability, prior offenses").
138. AMsTERDAM,supra note 117, at 301-02. 139. Id. at 302 (noting that the focus "must be on the defendant as a person: his or her good record, lack of violence, and the other factors that make the defendant nondangerous if released; the pressures of the moment that led the defendant to commit this crime and will not recur, the needs for the defendant in the community (to support his or her family, to earn money to make restitution to the complainant); and the greater rehabilitative potential of the favorable disposition counsel urges than of any harsher one").
[Vol. 41:1cases is still generally far more developed and robust than it is in noncapital cases. The noncapital guidelines and practice norms certainly provide wide latitude and broad prescriptions for the development, presentation, and consideration of a variety of factors in support of merciful individualized sentencing. However, everyday noncapital defense sentencing practice does not yet reflect the lesson of capital sentencing that presentation of circumstances that have affected the client's understanding and behavior is crucial to a fair assessment of his blameworthiness and to the imposition of a proportional and just sentence.
F. The Relevance of Mitigating Factors To Noncapital Sentencing
Although the very same circumstances that impact consideration of a capital offender's moral culpability are prevalent among defendants and prisoners implicated in less serious crimes, as discussed infra the Eighth Amendment "death is different" doctrine has definitively distinguished capital from noncapital sentencing.1 4 0 That distinction has obscured the impact of circumstances such as poverty, trauma, mental illness, intellectual disability, and other unquantifiable and idiosyncratic vulnerabilities in routine criminal cases. Decades of determinate and Guidelines-based sentencing have also discouraged presentation of social history factors deemed irrelevant to the sentencing grids. As described in the next section, institutional and legal hurdles to investigation and consideration of mitigation in noncapital cases certainly remain, but sentencers will continue to lack a meaningful opportunity to consider the relevance of mitigating factors unless noncapital defense lawyers uncover them, corroborate them, and explain their impact on clients' lives. Only after defense lawyers insist on mitigation's consideration will courts routinely begin to accept its salience to any just sentencing.
Comprehensive noncapital mitigation presentations will benefit individual defendants by providing a basis both for a fair sentence and for a meaningful road to rehabilitation and redemption. As in capital cases, development of more probing noncapital mitigation, primarily social histories, will present a more systemic opportunity to "provide a framework for comprehending a single, violent social history, and serve as the basis for the development of a responsible social policy of violence prevention in It also follows that poverty'" correlates with violent crime and some theft (other than most white collar embezzlement).1 45
Poverty and Trauma
Two of the most prominent features of capital mitigation are poverty and trauma, including parental abuse and neglect.1 46 Poverty's impact is unmistakably widespread and, though it defies generalization, its psychological and behavioral consequences among some capital defendants include: endemic despair, frustration, undersocialization of children, interference with nurturant parenting, and, in some instances, aggression leading to violence.1 4 7 There is every reason to expect that poverty has the same psychological effects on people who happen to commit less serious offenses. Yet, unlike in capital cases, in noncapital cases there is no imperative for a sentencer to consider the consequences of poverty on the defendant's moral culpability or for a defense lawyer to present it in mitigation.
The same can be said of trauma, including childhood abuse and neglectl [and] severe neglect" which are "rarely isolated occurrences"); Haney, Social Context, supra note 5, at 573 ("[W]hen many of us began doing this work ... looking carefully at the social histories of capital defendants, we were struck, all of us, by the frequency with which our clients were brutalized as children. The patterns were striking, but it took years to carefully document them. Now, there is little question about the causal connections. Study after study has confirmed the cycle of violence . . . .").
psychosis, dissociation, significant impairment, and substance abuse,s 0 which is at the heart of several and various types of criminal cases."' Moreover, the effects of childhood maltreatment "reverberate throughout the life course." 5 2 This fact is well established and is gaining traction in the popular press, with one conservative commentator writing that schools and health care providers are beginning to look more closely at trauma and poverty as "producing enormous amounts of stress and unregulated behavior, which dulls motivation, undermines self-control and distorts lives."' 53 The criminal justice system, along with the health care system, is the institution most likely to document the psychological and behavioral effects of poverty and trauma on adults-yet it requires no accounting of these factors in noncapital cases. When adults who have survived brutal abuse and neglect in childhood or trauma inflicted in adulthood, including in custodial settings, commit noncapital crimes, there is no requirement that sentencers account for the trauma or its psychological or behavioral effects before they fix punishment. Notwithstanding the professional guidelines, there is also no legal requirement that defense lawyers present such evidence of their clients' traumatic histories.
Racial Discrimination
The effects of racial discrimination constitute another pervasive trauma that is common among those charged with and convicted of crimes. As Professor Haney has eloquently put it: "You must confront the fact that racism, institutional racism, exposes persons of Color to experiences that no one else has in this society, experiences that leave an indelible mark." 54 The convergence of racism with other types of maltreatment and poverty is uniquely debilitating."' Racism is also a major contributor to arrests or convictions of "street crimes," which are often the basis of defendants' prior records and increase their punishment liability.' 56 In fact, at least one court 
S. 551 (2005).
Yet, the impact of youthful trauma is not neatly quarantined to the period before a person turns eighteen, particularly because juvenile status is the paradigmatic "bright line" condition. It is absurd to think that someone who may be eighteen and a half, nineteen, or even in his early twenties is somehow so far removed from events marring his formative development that his background is not relevant to an assessment of his moral culpability. has issued a downward sentencing departure based on criminal history in recognition of the disproportionate arrests of black men for minor traffic violations, which in that case comprised most of the defendant's prior convictions.' 57 Another federal sentencing court considered in remarkable detail the defendants' social histories and the role of racism in trapping some of those defendants in a practically inescapable matrix of deprivation.' 5 8 These decisions suggest that some courts are open to consideration of racial discrimination as a mitigating factor. Despite the fact that racism is a trauma that diminishes opportunity and increases exposure to punishment, the impact of racism, much less the cumulative effect of racism compounded by multiple trauma and poverty, rarely if ever makes it into a presentence presentation of any kind in a noncapital case. 
David Brooks
Intellectual Disability
Intellectual disability, formerly known as mental retardation, is so central to the evaluation of a capitally charged person's moral culpability that it precludes imposition of the death penalty.1 60 Among the reasons people with intellectual disability should not be sentenced to death are their "diminished capacities to understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others."
16 ' The intellectually disabled are also more likely to be followers rather than leaders and to act on impulse rather than as the result of premeditation.1
62
Intellectual disability may also interfere with a person's capacity to assist with his defense or to appear remorseful for his crimes.' 63 Each of these characteristics applies with equal force to intellectually disabled people charged with noncapital crimes.'6 Yet, the Supreme Court has never held that intellectual disability is a relevant noncapital sentencing consideration, leaving it up to individual jurisdictions how they account for intellectual disability at punishment-even when the defendant is facing a sentence as harsh as life without the possibility of 
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The upshot is that though the very same adverse social forces that characterize the lives of capital defendants riddle the backgrounds of noncapital defendants, aside from recommendations in the professional standards for criminal defense lawyers, there is no doctrinal requirement that defense attorneys present these factors, or that noncapital sentencers be made aware of or take these factors into account before imposing punishment. To be sure, the convergence of factors in any person's life is going to impact her uniquely.' 66 But the hard work of describing the particular mitigating effect of a terrible life history on the person standing accused of an aggravated crime is at the heart of effective capital representation, and it should be at the core of noncapital representation as well. Otherwise, individualized justice will continue to elude most criminal proceedings, and the view that unfettered choice, endemic personal evil, and unmoored "free will" are the reasons people violate the law will continue to unduly influence noncapital sentencing.1 67 Meaningful noncapital mitigation presentations also present affirmative opportunities to treat sentencing hearings as fact-finding tribunals that produce a cumulative record of social histories that can discern patterns to help experts, social service providers, policymakers, and actors in the justice system develop effective treatments for the recurring ills strongly associated with crime.1 68
Positive Sentencing Factors
One final point on the development of mitigation in noncapital cases: as the professional guidelines and Professor Amsterdam's trial manual reflect, in noncapital sentencing there must be more emphasis on positive factors in the defendant's life, such as educational and employment opportunities, family support, and access to and amenability to rehabilitative services. 1 6 9 This is how it should be if alternatives to longterm incarceration and rehabilitation are primary goals of the justice and penal systems. In order for noncapital defense lawyers to advocate successfully for less punitive sentences and alternatives to lengthy prison terms, they will need to account for both the adverse life circumstances that explain a client's participation in a criminal offense as well as the positive and protective factors in the client's life that will make him a candidate 166. Haney, Social Context, supra note 5, at 602 ("[V]irtually no psychological cause or social influence produces the same effect in everyone.").
167. See id at 603. 168. See id. at 606-08. This argument does not account for the fact that plenty of wealthy people break the law privately all the time (e.g., abusing drugs) and are never caught, arrested, or charged, so any conclusions about the roots of criminal behavior will be skewed by arrest and charging patterns. Relatively wealthy law breakers' behavior may not be attributable to poverty, or, if they are white, to racism, but it may be influenced by trauma or other mental illness.
169.
See AMSTERDAM, supra note 117, at 196; NLADA Guidelines, supra note 121, at § 8.2; cf Barkow, supra note 19, at 1201 (suggesting courts use a more restrictive approach, requiring "only mitigating evidence that relates to a defendant's reduced culpability" and not requiring "evidence about a defendant's good moral character or prospects for rehabilitation").
worthy of rehabilitation and, even if he is sent to prison, eventual reintegration into the free world. In a noncapital case, it will not be enough, as it might be in some capital cases, to explain the roots of someone's lawbreaking behavior. A good sentencing advocate must also describe how a person will live, and what resources the client needs and will have available if he is given a chance outside prison. This is particularly true because circumstances such as mental illness and addiction may inspire fear in the sentencer that if the defendant is not incarcerated he will be a danger to others or to himself.1 70 In capital cases, by contrast, there is usually no possibility that the convicted person will be released, so the consideration is only whether he will be a danger in prison. Thus, in noncapital cases the careful presentation of protective factors that will buffer the adverse consequences of the defendant's troubled life history is crucial to guarding against the conclusion that mitigation is double edged.
Notwithstanding the reasons outlined here-those grounded in professional duty, those supporting individualized sentencing, and those urging an opportunity to learn more about the true causes and possible means of reducing crime-powerful institutional hurdles present challenges to widespread adoption of the worthy practice of investigating, presenting, and considering social history mitigation in noncapital sentencing. The next section explores some of those challenges.
V. Institutional Hurdles to More Robust Noncapital Mitigation
Several institutional and legal hurdles hinder more robust noncapital mitigation. The sheer variety and volume of possible cases and lack of indigent defense resources (both time and money), and the fact that most noncapital cases are resolved by pleas preclude mitigation efforts. Further, there are challenges in applying the "death is different" paradigm that has been the basis of the Eighth Amendment requirement of individualized capital sentencing and related challenges in applying it to noncapital sentences, particularly in jurisdictions with mandatory sentencing and where judges, not juries, impose punishment.
A. Variety and Volume of Noncapital Cases
Noncapital criminal cases run the gamut from petty theft to noncapital murder, unlike in capital cases where a homicide with some aggravating feature forms the basis of the capital charge. It is therefore almost impossible to enforce a uniform set of actions that defense lawyers 170. For example, evidence of brain damage might be double-edged in a noncapital case. When presented effectively in a capital case, brain damage can be quite powerful mitigation. See Porter v. McCollum, 558 U.S. 30, 42 (2009). In a noncapital case, however, where the sentencer will be concerned about the permanence or intractability of a defendant's proclivity for instability, unpredictable behavior, or violence, emphasis on brain damage may not be ideal mitigation if the defense's goal is reduced incarceration time. must take in every criminal case in order to ensure effective sentencing advocacy.
As the noncapital guidelines establish, the following are basic tools that should apply in every case, and this list is by no means exhaustive: independent defense investigation of the circumstances of the offense; defense verification or challenge of items in any agency-prepared presentence report; defense investigation of a client's prior record, including mitigating factors relevant to prior offenses and clarification if certain charges never resulted in convictions; defense investigation of the client's social history-including poverty, living conditions, dependent relatives, employment history and opportunity, history of mental illness or substance addiction, cognitive ability or intellectual deficit, trauma history; investigation of community resources that are viable alternatives to incarceration or a means of improving prospects of rehabilitation even if prison is unavoidable; and preparation of a defense sentencing plan and argument to be presented orally or in writing, with supporting evidence, to the probation agency, if appropriate, and the sentencing judge.
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Each case will warrant its own approach, tailored to the individual client and the seriousness of the charged offense. The more serious offenses may necessitate hiring a defense sentencing specialist akin to a mitigation specialist in capital cases.1 72 Minor offenses may call for a simple explanation of the circumstances leading to the client's criminal involvement and a proposal for social work or mental health intervention, along with some form of appropriate restitution instead of a lengthy incarceration. The range of possibilities for sound sentencing advocacy will vary along a continuum according to the seriousness of the offense. This is not to suggest, however, that consideration of a client's background should be taken less seriously in cases involving minor offenses. To the contrary, if a defense team identifies a client's vulnerabilities and areas that would benefit from available support and can advocate successfully for programs that will divert him from more serious criminal involvement, then defense counsel will have succeeded in using mitigation exactly as it is intended to work. 173 The caseloads facing most defense lawyers, especially public 172. The sentencing specialist would assist in interviewing witnesses and gathering documents to build the social history, facilitate work with any experts who can help explain the impact of the client's background on his behavior, particularly leading up to the offense, and assist in drafting the defense presentence report and proposed plan for treatment and rehabilitation or for appropriate therapeutic support while the client is in custody.
173. See, e.g., Roberts, supra note 171, at 317.
defenders, present a more difficult institutional obstacle to routine comprehensive defense sentencing investigation. In many jurisdictions, public defender offices bear dockets of 100 or more cases per attorney, preventing these attorneys from performing basic tasks required by the Sixth Amendment, such as staying in touch with their clients or filing motions in their cases.1
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In addition, since most noncapital prosecutions proceed much more quickly than capital prosecutions, the difficulties of building trust and rapport with witnesses and gathering records in enough time to meaningfully investigate mitigation are exacerbated in the noncapital context. Money is also an issue, especially for court-appointed lawyers who work in private practice rather than in institutional defender organizations with staff investigators, social workers, and budgets for mitigation specialists and other experts.1 75 It is therefore difficult to imagine overburdened public defenders having the time or resources to provide comprehensive mitigation investigation in each of their cases on a regular basis.1 76 Plenty has been written proposing strategies to reduce public defender caseloads and allow for more effective indigent criminal representation, and those recommendations need not be repeated here. 77 The proposal here, instead, is that public defender offices and other attorneys with available resources take the lead in devoting time and funding to meaningful investigation into mitigating circumstances relevant to their client's blameworthiness and capacity for rehabilitation. Some dedicated defenders and innovative offices already do so. 178 Those who do .pdf (reporting that in Philadelphia homicide cases, defendants with lawyers from the public defender's office, as opposed to appointed private counsel, had more favorable case outcomes, including reduction of life sentencing by 64% and reduction of overall expected prison time by 24%, and citing the public defender office's ability to hire experts as one reason for the disparity).
176. Resources are a very difficult implication in capital cases as well, and many capital defendants face trial and habeas proceedings with fewer resources than necessary for a meaningful defense. Even in Rompilla-one of the Supreme Court's bedrock capital ineffective assistance casesthe dissent pointed to the difficulty of implementing the majority's holding given the scarcity of resources for capital defenders. See Rompilla v. Beard, 545 U.S. 374, 403 (Kennedy, J., dissenting) (noting that the public defender's office that represented Rompilla at trial had two investigators for 2,000 cases). http://www.opensocietyfoundations.org/sites/default/files/misdemeanor_20090401 .pdf (explaining factors rendering attorneys incapable of providing adequate legal representation to minors and recommendations to improve such legal representation).
178. The Neighborhood Defender Service of Harlem and the Bronx Defenders in New York City are advancing a necessary movement toward more meaningful individualized sentencing, a reduction in overly harsh punishment, and a look into the root causes of various crimes that may provide an opportunity for development of more effective crime policies. Neighborhood-based public defender agencies are especially well-situated to provide comprehensive mitigation more efficiently than other indigent defense providers because their locus in a particular community and an intimate knowledge of a concentrated client population lowers the cost of aggregating information about mitigating circumstances-such as arrest patterns in over-policed areas, knowledge of particularly violence-plagued housing complexes, shortages of mental health care resources, and so on.' 79 These neighborhood defenders might therefore be best positioned to provide wholesale mitigation data to courts at the lowest cost, after developing the data in individual clients' cases. Law school clinics are another resource.
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Clinics may partner with institutional defenders to expand defender offices' capacity to investigate and present mitigation in sentencing hearings. Clinics may also represent clients on their own and develop improved sentencing practices that they might share through the development of practice manuals and trainings made available to attorneys and investigators in their communities. Partnerships with law schools, social work schools, and schools of public health, for example, could augment defenders' resources and utilize research and scholarship to develop data that might help explain whether and why certain life circumstances are correlated with particular types of criminal involvement.
Foundations and public funding sources dedicated to improving justice systems should make resources available that will foster such partnerships and allow public defender agencies to reduce their caseloads, provide attorney and investigator training, and hire mitigation specialists that will enhance their capacity for comprehensive sentencing advocacy.
None of these are perfect solutions, but they are steps toward normalizing and making more widespread the expectation that mitigation is a central, rather than marginal, part of competent noncapital defense sentencing advocacy. 
B. Prevalence of Plea Bargaining
The vast majority of noncapital criminal cases are resolved by pleas.' 8 ' In the 2012 term, the Supreme Court in Missouri v. Frye 82 and Lafler v. Cooper 8 3 delineated the considerations for determining when a lawyer's performance is constitutionally ineffective when a client is convicted at trial and the resulting sentence is substantially longer than the sentence that would have resulted had the client been properly advised of an available plea.
8 4 In doing so, the Supreme Court recognized, as lower courts have for some time,'1 8 that the prevalence of agreed dispositions in criminal cases necessitates a standard for the effective assistance of defense lawyers not just at trial but also during plea bargaining, which has become "central to the administration of the criminal justice system." 86 In fact, one federal appellate judge has observed that "virtually all defendants plead guilty, usually in return for some sentencing concession as compared with the 'going rate' after trial."' 87 That "going rate" is inflated by design in order to incentivize more defendants to choose pleas,' 8 and a defendant's principal incentive to plead guilty is to leverage the best possible sentence, which is usually better than the sentence that could result from a trial conviction.1 8 9 In the federal system, the Sentencing Guidelines explicitly reward cooperation by offering "acceptance of responsibility" and "substantial assistance" credits that reduce the defendant's sentencing liability if he provides information helpful to prosecutors about other prospective defendants.1 90 Prosecutors hold nearly unilateral discretion' 9 1 in choosing charges, and that choice in turn determines minimum sentences. Prosecutors then decide how much sentencing credit to recommend. I"
The deeply entrenched dependence on plea bargaining, which is premised on bartering reductions of "going" sentencing rates, to resolve the vast majority of cases poses an essential challenge for the prospect of individualized punishment.1 94 It may be, in fact, that making mitigation central to noncapital sentencing requires an upending of the current approach to plea bargaining and reimagining prosecutorial discretion altogether' 9 -but that revolution does not appear in the immediate offing, which is the reason the focus of this paper is on the means immediately available to defense lawyers to erode barriers to more mitigation-centered noncapital sentencing.
The way plea bargaining works now-including prosecutors' nearly unfettered power in charging, negotiating, and recommending sentencesl 96 -only underscores the importance of mitigation in noncapital pled cases, where the audience for mitigation needs to be as much the prosecutor as it does the sentencing court.1 97 In pled cases, the timing of investigating and presenting mitigation may be compressed as compared to tried cases, particularly where post-trial sentencing takes place at a hearing weeks or months after conviction.' 9 It may mean that the social history investigation and the involvement of any experts who will help counsel determine the impact of available mitigation must take place prior to the plea negotiations, and ideally before a prosecutor decides which charges to bring. As noted, once a particular charge attaches, there is enormous incentive for prosecutors to recommend a sentence within a uniform range. Regardless of its timing, a defense mitigation presentation should play a central role in the negotiation influencing a prosecutor's decision whether to settle a case and by what terms. The practice guidelines for defense counsel in noncapital cases buttress the point and cast it in terms of professional 194. See Nancy Gertner, From "Rites" to "Rights": The Decline of the Criminal Jury Trial, 24 YALE J.L. & HUMAN. 433, 436 (2012) (recognizing that plea bargaining has caused "many aspects of the criminal justice system" to suffer, including "meaningful discovery" and "the jury trial").
195. See, e.g., Simons, supra note 193 (suggesting prosecutors develop policies, in the postBooker era, which ensure that prosecutorial discretion is exercised "in ways that are fair, rational, and consistently based on the principles of punishment").
196. See William J. Stuntz, Plea Bargaining and Criminal Law's Disappearing Shadow, 117 HARv. L. REv. 2548, 2558 (2004) (stating that prosecutors possess much more power and opportunity to dictate outcomes of plea bargaining than defense attorneys); see also AMSTERDAM, supra note 117, at 353-54. (describing the kinds of sentencing recommendations prosecutors can make and of conditional versus unconditional pleas); see also Barkow, supra note 19, at 1153 (acknowledging that the structure of federal and state criminal codes add to "the likelihood of discriminatory application of sentencing in noncapital cases").
197. One federal public defender I spoke with went as far as saying that given how seldom federal cases proceed to trial, he and his colleagues should be considered "mitigation specialists" themselves, because most of their advocacy goes to leniency after a plea.
198. Gertner, supra note 194, at 436.
responsibility.1 99 In fact, the Supreme Court has said explicitly that in pled cases, any dereliction of this professional duty that results in an increased prison sentence for a client has constitutional implications. 2 00 Moreover, to the extent that prosecutors are repeat actors in criminal cases in a given jurisdiction and feel compelled to "treat like cases alike" based on charges or alleged conduct, zealous advocacy requires defense lawyers set their clients apart from others accused of similar offenses by presenting evidence of the client's unique vulnerabilities, comparatively diminished relative culpability, prospects for rehabilitation or a productive life outside of prison, and any other mitigating factors. This lies at the heart of the duty to present an individualized sentencing portrait to the person with the most power over the disposition, which in pled cases is, de facto, the prosecutor.
The challenge will be for over-worked and under-funded defense lawyers to adopt these practices in the cases where their clients intend to plead. Aside from defense resource constraints, changing prevailing plea bargaining practices and expectations among the defense bar, prosecutors, and judges in any given jurisdiction will require a number of fundamental changes beyond the scope of this paper, beginning with a significant reduction in cases prosecuted. Still, a concerted defense effort to begin raising standards and laying a course for more rigorous mitigation investigation in noncapital cases resolved by plea is a critical starting point for working mitigation into the largest category of criminal cases. 20 1
C. Death Is Different
The most fundamental doctrinal impediment to more routine, rigorous mitigation in noncapital sentencing is the Supreme Court's as-yet unwavering position that "death is different." 20 2 There is no constitutional 201. Raising the bar of criminal practice can be brought about either through the work of trial attorneys who adopt more rigorous practices and turn those practices into the prevailing norm, or by habeas challenges to a particular lawyer's performance which a court may use as an occasion to clarify the baseline for competent practice. Habeas challenges to ineffective assistance of counsel during plea bargaining will be difficult to prove because of the off-the-record nature of plea negotiations and the paucity of appeals following voluntarily accepted pleas. For that reason, as well as the difficulty of proving prejudice in pled cases, some have argued that even if the Supreme Court were to recognize heightened professional norms applicable to noncapital sentencing, they would not benefit most noncapital defendants, particularly those who choose to plead. right to individualized noncapital sentencing, and therefore no corresponding requirement that the defendant's life circumstances be investigated, presented, or considered before punishment is handed down in a noncapital case. 203 As Professor Rachel Barkow has written, however, "The Court's decisions prohibiting arbitrariness, requiring individualization, and ensuring proportionality are grounded in the Eighth Amendment, which prohibits the infliction of 'cruel and unusual punishments.' There is no hint in the text itself that these terms should mean one thing in capital cases and another in noncapital cases."1204 The death penalty certainly benights the rest of our criminal justice system. Yet, as long as it remains available, it is different in its irreversibility and finality; 205 every safeguard against its infliction is justified and many should be expanded.
2 0 6 However, the fact remains that the vast majority of criminal defendants are in prison for noncapital crimes, and many are facing staggering prison terms. As long as there is no Eighth Amendment requirement of individualized noncapital sentencing, challenges to noncapital sentences' proportionality are unlikely to succeed, and there is no basis for a finding of Sixth Amendment Strickland prejudice when a trial lawyer fails to investigate or present mitigation at noncapital sentencing.
Though mitigation is crucial to any meaningful shift toward individualized sentencing-because it will require courts to slow down and learn about the people they are punishing, shed light on the root causes of crime, ideally influence a reconsideration of lengthy incarceration in many individual cases and, in the long-term, across cases-doctrinally there is no Sixth or Eighth Amendment requirement that lawyers present or that courts consider noncapital mitigation. Moreover, the different structures of capital and noncapital sentencing proceedings make it such that most noncapital habeas claims challenging counsel's effectiveness refer to guilt rather than penalty. In addition, though the Supreme Court has held that there is a "death-is-different" doctrine). Despite the tension that social history evidence creates in the operation of the system of death sentencing, the opportunity to find and present such evidence is now constitutionally mandated. The principle that a sentencer's 'possession of the fullest information possible concerning the defendant's life . . .' is essential to the selection of the appropriate penalty predates the modem era of capital jurisprudence and has never been restricted exclusively to death penalty cases. It was embraced and reaffirmed both before and after Lockett, the case generally identified as having given rise to this requirement in contemporary capital litigation. 205. But see Barkow, supra note 19, at 1167-74 (arguing that death is not uniquely severe or final); Id. at 1201 (advocating for limiting the types of mitigation that may be presented in capital cases as one strategy for bringing uniformity to noncapital and capital sentencing). This is a position I cannot agree with given the qualitative difference between state-imposed execution and a long prison term, which undoubtedly is a taking of a different kind, but not one that extinguishes a life. In prison, there is always a chance of redemption, rehabilitation, or release.
206. Steiker & Steiker, Opening a Window, supra note 11, at 157-59.
single Sixth Amendment standard for judging attorney effectiveness, it has enforced that standard more robustly in capital than in noncapital cases.
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The structural differences between capital and noncapital sentencing make it difficult to apply the Supreme Court's capital ineffectiveness doctrine squarely to noncapital sentencing. 20 8 First, capital defendants are nearly always sentenced by juries rather than judges. 209 Although there are jurisdictions with noncapital jury sentencing, most noncapital sentences are imposed by judges.
2 10 Much has been written about the different approaches to sentencing taken by juries as compared to judges.
2 11 Judges are more likely to want to treat like cases alike and maintain some semblance of uniformity in sentencing. They are also professional sentencers, as opposed to juries who are generally making a single sentencing decision and are therefore less likely than judges to suffer from "compassion fatigue" after hearing day in and day out tales of poverty, trauma, and mental illness. However, more comprehensive mitigation at noncapital sentencing may upend the idea that judges are bound to treat cases that may appear at first blush to be alike when the focus is only on the offense. As for compassion fatigue, the precise challenge is to present facts that persuade the sentencer that no matter how many stories he has heard before, this defendant is both worthy of leniency and capable of redemption. If capital litigation has demonstrated anything, it is that mitigation, even in cases involving the most serious crimes, has the power to convince the sentencing court that viewing a defendant's actions during a particular criminal offense in isolation and at face value is not a just basis for fixing punishment. 2 1 3 Cases that may appear to be alike may not be alike at all, and the defense lawyer's role is to set her client apart and provide a basis for mercy before a court accustomed to routinely handing down prison terms without much information about the people being sent to 207. As discussed above, nearly all the Supreme Court precedent on the effective assistance of counsel during sentencing has been decided in capital cases and depends on the bifurcated capital proceedings in which sentencing is its own phase of trial, presided over by a jury required to consider mitigating evidence. See Hessick, supra note 26, at 1071, 1071 n. 213. See Lanni, supra note 103, at 1778 (contrasting "just deserts" sentencing, which focuses on the nature of the crime, with rehabilitative sentencing, which looks more at the individual characteristics of the offender).
prison.
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For state cases, the role of elected judges complicates the picture. The perception of judicial leniency has cost some judges their seats and electoral pressures therefore promote a tendency to be "tough on crime" in all but the most unusual cases. 215 There is no easy answer to this other than to use zealous defense sentencing practices to shift both the expectations of courts and the punishment baselines over time so that the touchstone of harshness or leniency becomes less draconian. Moreover, studies have shown that lay people are actually less punitive than judges when presented with detailed information about particular people convicted of crimes.
2 16 If the discourse around crime moves from the offense to the provision of more data about the person accused or convicted of the offense, the seemingly bottomless appetite for harsh punishment may abate.
Judicial sentencing in noncapital cases also has implications for appellate review or reconsideration of sentences. Unlike in capital cases, a court examining a Sixth Amendment challenge to counsel's performance in a noncapital case will not determine the probability that a juror would have decided differently in light of the new evidence, which is a question requiring judges to substitute their own judgment for that of a reasonable juror. Rather, challenges to defense counsel's performance during judgeimposed sentencing will require judges to consider whether a reasonable judge would have found a particular set of mitigating circumstances persuasive enough to have imposed a less punitive sentence.
2 1 7 That may pose a formidable obstacle to habeas challenges to noncapital sentences for some time, particularly when federal courts are reviewing state court judgments.
2 18 However, this also presents another opportunity to educate 214. A United States Sentencing Commission survey of federal judges reveals that although some judges believe that factors such as "mental condition" and "disadvantaged upbringing" are relevant to sentencing within the guidelines-and, in some instances, to whether to grant a downward variance from the guidelines range-these factors are less relevant in most judges' view than is evidence This bolsters the conclusion that more must be done to expose judges to life history mitigation and to persuade them of its salience. Of course someone's mental condition or social disadvantage will affect his ability to improve his life and will define the starting point from which he must travel before he is considered truly rehabilitated. In other words, it is impossible to evaluate prospects for rehabilitation apart from a defendant's social context. judges through repeated exposure to mitigation and serves as another compelling reason for defense lawyers to expand and routinize the presentation of life history mitigation in noncapital sentencing proceedings.
Another way in which death is different is that capital cases are bifurcated, and sentencing is a stage of trial over which the jury presides and at which the prosecution and the defense generally present live witnesses. Structurally, it is more formal and anticipates a good deal more evidence than is usually involved in noncapital judge sentencing, though contemporary noncapital sentencing more often than not does involve advocacy from both sides. 219 In addition, a capital sentence can never be mandatory, 220 while in noncapital sentencing-beginning in the late 1970s in response to criticisms about discretionary sentencing leading to inconsistent, racially biased punishment 22 '-both federal and state criminal statutes moved toward uniform determinate and mandatory sentencing, with an explicit departure from individualization. Strong arguments pointing to wide sentencing disparities in pre-Guidelines systems support uniformity, treating like cases alike, and reducing the risk of individual sentencing bias-particularly racial bias. These arguments favor determinate, offense-based punishment and suggest that a return to individualization runs the risk of a return to inconsistency in punishment, where the least advantaged are the most likely to face the harshest penalties. One response to this argument is that the preGuidelines era of individualized punishment mostly pre-dated the developments in capital mitigation, described supra Part III, that form the basis of the recommendation that noncapital mitigation follow a similar trajectory. In other words, we do not actually know what noncapital individualization-a type based on meaningful mitigation investigation aimed at identifying human frailty and explaining law-breaking behaviorlooks like or how it works because that practice has not taken hold on a wide scale outside capital cases.
In any event, determinate and mandatory punishment regimes introduced a seismic shift in criminal sentencing that eschewed rehabilitation in favor of offense-centered, "just deserts" punishments that have dramatically increased the number and length of prison sentences courts have imposed in the last four decades.
22 3 In fact, the Supreme Court has upheld the application of mandatory noncapital sentences, even for life without the possibility of parole.
22 4 At the same time, the only context in which the Supreme Court has held that a noncapital defense lawyer's sentencing failure has resulted in prejudice, thus violating the Sixth Amendment right to the effective assistance of counsel, has been that of a mandatory sentence resulting in a significantly harsher penalty than would have resulted absent counsel's calculation error. 225 In the years since that case was decided, the Supreme Court has curtailed mandatory sentencing, in cases such as United States v. Booker, and has required prosecution teams to prove beyond a reasonable doubt the presence of any sentencing factor besides a prior conviction that can increase a sentence beyond the statutory maximum. 226 Additionally, as described supra Part III.C., Miller/Jackson provides another opening for a return to individualized sentencing.
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Despite these decisions pushing back against mandatory determinate sentencing, absent consideration of individual offenders' characteristics, uniformity and just deserts remain the dominant punishment paradigm within which noncapital mitigation practice operates for the time being. 228 One might argue that-particularly because uniform sentencing schemes are almost exclusively offense-centered 22 9 --determinate sentencing is an obstacle to the investigation and presentation of social history mitigation since judges must impose a sentence within a particular range, often with mandatory minimumS 23 0 in the federal system as well as in many states, 23 § § 5H 1.1, 3, 5, 6, 10, 
12(1998)).
defense lawyers present whatever credible evidence is available to persuade prosecutors to adjust their charging decisions to avoid conviction for offenses involving lengthy mandatory sentences. 233 Defense attorneys must also present courts with persuasive reasons to either depart from the Sentencing Guidelines or sentence their clients to the lower end of the mandatory range.
Rita v. United States is an example of both the availability and the limits of an individualized sentencing presentation within a Guidelinesreliant system. 234 Rita, a U.S. military veteran who had served as a cooperating law enforcement witness in other cases, faced sentencing for making false statements to a federal grand jury. 235 The probation department, with the help of the defense and the prosecution, produced a presentence report that considered both "the offenses and . . . the offender," 236 including "Rita's personal and family data, Rita's physical condition (including a detailed description of ailments), Rita's mental and emotional health," as well as his educational background and his twentyfive years of military service. 237 The presentence report cited no circumstances that warranted departure from the Sentencing Guidelines. 238 Rita's lawyer agreed with the judge's identification at sentencing of two factors warranting departure from the Guidelines: Rita's cooperation with law enforcement, which made him a "vulnerable defendant" in prison, and his military service. 239 Defense counsel presented Rita's "poor physical condition" as a third reason and argued that "[j]ust [those] three special circumstances" warranted a below-Guidelines sentence. 240 The court was not persuaded and sentenced Rita to thirty-three months in prison, the bottom of the Guidelines range. 24 1 As Justice Stevens suggested in his concurrence, however, even though aspects of Rita's personal history were introduced at his sentencing, the Guidelines did not allow for their meaningful consideration. 242 In particular, the Guidelines did not account for the "significant recognition" Rita received for his military service, and neither did the sentencing court. 243 Rita illustrates the mechanical, actuarial 233. See Lanni, supra note 103, at 1786 ("[Dleterminate sentencing merely shifts power and discretion from the sentencing judge to prosecutors and probation officers . . . ."); Richman, supra note 192, at 1386 ("With substantial control over the flow of offense-related facts to the judge, and even over the investment of resources in the discovery of facts to begin with, prosecutors were left with unprecedented sway over sentencing.").
234 approach to "individualized" sentencing presentations under a Guidelinesbased regime. 2 " Rita's lawyer presented "just those three" special circumstances. The Court made no mention of any comprehensive social history or narrative describing who Rita was or any convincing presentation of what pressures, incentives, or medical conditions may have influenced his behavior. The sentencing court was apparently expected to look at three discrete categories of mitigating information and decide, simply because they could be checked off a list, that Rita deserved a lower sentence. Such a sentencing presentation in a capital case would fall short of accepted defense standards where, at minimum, "connecting the dots" of mitigating factors and explaining their impact on the defendant's behavior is basic and critical to a persuasive sentencing. 245 In fact, capital mitigation is almost universally aimed at showing how a defendant's multi-dimensional life does not conform to a grid of the sort that Guidelines-based sentences depend on.
Rita shows that, even post-Booker, the Sentencing Guidelines cast a long shadow over federal sentencing and remain a hurdle to a truly comprehensive consideration of social history mitigation. Rita further demonstrates that defense lawyers whose practice continues to be limited by the strictures of the "relevant" Guidelines considerations will fail to do their clients justice. 24 6 In many ways, mandatory regimes present the same binary question that capital proceedings do: Has the defendant's conduct fallen in the range requiring application of particular sentencing reductions or enhancements? 247 This determination requires prevailing on the decisionmaker's sense that the particular defendant standing before her is less blameworthy than another convicted of the same offense. At its base, all sentencing is subjective and defense lawyers must routinely investigate their clients' life histories and determine which factors are most likely to inspire mercy. This paper calls for a move away from the crime-focused, decontextualized, heavily retributive sentences that determinate schemes require, 248 and a move toward a more rehabilitative, individualized approach to punishment that depends on meaningful consideration of mitigating circumstances.
Over time, the persistent presentation of 244. Cf Gall v. United States, 552 U.S. 38, 58 (2007). Gall describes a district court's departure from the Guidelines and imposition of probation following a conviction for conspiracy to distribute 10,000 ecstasy pills following the presentation of a substantial amount of evidence of Gall's immaturity at the time of the offense and subsequent rehabilitation and years of legitimate employment. With regard to non-mandatory sentencing, Professor Carissa Byrne Hessick has urged further development of noncapital professional norms and substantive case law governing discretionary noncapital sentencing. 25 0 Professor Hessick has argued that, in many ways, noncapital discretionary sentencing is not unlike capital sentencing; and, therefore, Sixth Amendment claims challenging the sentencing performance of defense counsel should only have to prove a reasonable probability that the defendant's sentence was increased by any amount of actual jail time. 251 However, the relatively broad standards for the type of mitigation defense lawyers need to investigate in noncapital cases presents a challenge in proving ineffective assistance during discretionary noncapital sentencing. 252 Professor Hessick suggests that constitutionally required investigation of capital mitigation may provide a foundation for noncapital cases, 253 but the "death is different" doctrine again proves to be a formidable hurdle here since there is no Sixth Amendment requirement that mitigation be presented in a noncapital case. As Professor Hessick recognizes, the baseline requirements of the types of mitigation that must be investigated have been far better developed in the capital context. 254 The Supreme Court's longstanding Eighth Amendment jurisprudence, and the practical reality that death remains unique in its irreversibility and in its degree of cruelty, requires the conclusion that death is different (for the time being). Development of capital judicial decisions and defense practices is impossible to divorce from this context. There is almost no comparable noncapital case law and, as discussed previously, the noncapital sentencing professional standards, while providing an outline of basic duties, pale in comparison to the capital guidelines. 25 5 In light of the comparatively general noncapital professional standards and a lack of substantive case law establishing a top-down constitutional duty to investigate and present noncapital mitigation, the most immediate avenue for improving noncapital defense sentencing baselines remains changing defense lawyers' actual standard of practice in everyday cases. This is the best hope for changing the expectations of courts (both in sentencing and habeas proceedings), prosecutors, and clients 249. See Barkow, supra note 19, at 1205 (advocating for uniform capital and noncapital sentencing standards in order to prohibit mandatory noncapital sentencing, which would "make a dramatic difference for thousands upon thousands of defendants serving [mandatory] sentences"). VI. Conclusion
Individualized noncapital sentencing appears to be resurging and its expansion will have an impact on incarceration rates. The Supreme Court's recent emphasis that the background of a convicted person is as important as the crime itself should serve as a clarion call for institutional change. Though resource and doctrinal constraints present challenges to a full reconciliation of capital and noncapital mitigation practice, a good deal of change can begin immediately by reorienting defense lawyers to take mitigation as seriously in noncapital cases as capital defense lawyers do, and to realign their practices and professional standards accordingly.
Making mitigation central to noncapital sentencing will benefit individual defendants by reducing prison time and will simultaneously result in more systemic reform, which sheds light on root causes of crime by explaining factors that actually influence defendants' behavior before they break the law. Routine and robust noncapital mitigation presentations will also change sentencing courts' expectations of sentencing practice and increase the eventual likelihood of a new constitutional baseline for mandatory noncapital sentencing mitigation as there has been for decades in capital cases.
Finally, I will end on a grace note-one played out in a noncapital case which, like scores of cases all over the country, is by most measures unremarkable to anyone but the defendant, who was spared prison, and her family. The court that sentenced the defendant allowed for hope and the possibility of a successful future because it paused to consider the range of circumstances that influenced her behavior. This case also speaks to the reality of many defendants' life courses, which often include relapses into criminal involvement rather than an undeviating line to immediate redemption.
In 2002, Chastity Hawkins, a young woman from the South Bronx with no prior criminal record, pled guilty to federal fraud charges stemming from participation in the "family business," 257 led by her father, which 256. See Steiker & Steiker, Entrenchment, supra note 7, at 239 (discussing the professionalization and improved practice of the capital defense bar as contributing to the greater scrutiny of capital sentences). Successful habeas challenges to defense sentencing failures can provide a wider-reaching doctrinal foundation for improved sentencing representation in noncapital cases as they have in capital cases, so it is also important to consider bringing these challenges in cases with strong facts. Yet another significant challenge to more robust noncapital habeas practice is the fact that noncapital prisoners, unlike death row prisoners, have no statutory right to counsel in federal habeas. Hawkins' conviction exposed her to a $148,814 restitution charge and a 12-to-18-month prison sentence under the Federal Sentencing Guidelines.
59
Defense counsel moved for a downward departure on the grounds of extraordinary family circumstances and extraordinary rehabilitation, based in part on her being a young mother, though Hawkins herself admitted "she was not a great mother .. ."260 During this initial proceeding, "the court . .
.
[nevertheless] had a strong impression that [Hawkins] . . . may have bottomed out, that is reached the end of her difficulties, and that she was coming back into useful society." 26 1 Based on this assessment, the court granted a year-long supervised adjournment of sentencing so that Hawkins could have "a chance to show full rehabilitation." 262 Yet within that year, she continued to commit fraud, this time by falsely certifying she was not working while simultaneously collecting unemployment checks. 26 3 At the end of the probation, the court nevertheless took into account the progress Hawkins had made in legitimate employment as well as in her relationship with her daughter and determined that she had demonstrated "extraordinary rehabilitation"-a formal downward departure under the Sentencing Guidelines. The court sentenced her to three years of probation and full restitution.
64
The case was remanded after the government's post-sentencing appeal challenging the conclusion that Hawkins had been rehabilitated. During remand, Hawkins' attorney submitted a motion for downward departure as well as for a non-Guidelines sentence, 265 and the district court held a hearing on evidence of extraordinary rehabilitation. The hearing provided an unusually detailed record explaining a noncapital sentencing court's sentencing considerations. The defense motion argued extensively that Hawkins deserved a non-incarceration sentence because of her successful employment, attainment of a GED, and general stabilization of her life.
26 6 The motion also described the importance of Hawkins' support of her nine-year-old daughter.
2 6 7 It also referred to Hawkins' diminished relative culpability and "truly extraordinary" transformation "[w]hen considered in the context of her past life and resources, or lack thereof." 268 During the evidentiary hearing, Hawkins testified that before her arrest, she was mainly receiving help from public assistance and her father when she was not working. She also reported that she partied every week, spent a lot of time shopping, and had not been a good mother. 269 By contrast, Hawkins testified that after her arrest she developed a much better relationship with her daughter 270 and that her marriage to her daughter's father (who remained incarcerated as he had been almost since the child's birth) had brought the family closer together. 27 1 She also testified to an improved work ethic and to developing employment skills.
27 2 Hawkins also attested that she did not know who would care for her daughter if she were incarcerated. The government nevertheless argued in support of the 12-to-18-month maximum prison sentence and cited, among other reasons, Hawkins' fraud during the pre-sentencing adjournment and Hawkins' lies to a probation officer about being fired from a job for impermissibly cashing checks. 273 The court concluded at the end of the hearing that Hawkins had, despite occasional missteps, indeed exhibited extraordinary rehabilitation. This required a view of Hawkins' behavior in the context of her family and social history: "A rehabilitative design takes into account the fact that a person's actions may reflect genetics, social advantage, and deprivation as well as free will, merit, and culpability . . . . Pure retribution, or 'just deserts,' ignores the handicapping effect of social, economic, and natural deprivation." 27 4 As to Hawkins' particular deprivations, the court considered her "dysfunctional" family history significant. 275 Her crimes, after all, had been at the behest of her father, and both her parents were "career criminals" who had spearheaded the instant conspiracy. 276 Her father was "an alcoholic . . . who used his position of power in the household to pressure other members into illegal conduct." 27 7
The court gave great shrift to Hawkins' efforts to educate and train herself in skills that had allowed her to maintain legitimate, gainful employment.
2 7 8 Finally, the court described the circumstances of Hawkins' dropping out of high school in eleventh grade: [ Hawkins was] attack[ed] by a twenty-five year old stranger who threw acid on her face . . . [which] caused extensive facial scarring that is still visible in the form of welts across her face and neck. She was reluctant to be seen in public for a year following this attack, which was a contributing factor to her leaving school. 279 It is not difficult to imagine this extraordinary interruption of opportunity alone inspiring the court's empathy. The court also took into great account Hawkins' evolving relationship with her daughter and that she had done "what was reasonably within her power to normalize her daughter's life." 2 80
In addressing Hawkins' missteps while her sentencing was pending, the court concluded, with empathy tempered by years of practical observation, that when defendants are "emerging from troubled or criminal circumstances, backsliding is not an uncommon occurrence."281 In the end, the court concluded that, after some setbacks, Hawkins was building a "law-abiding lifestyle" 282 and that probation was the only viable sentence, as any term of incarceration would not account for Hawkins' rehabilitation and "would have a disastrous effect on [Hawkins' ] daughter, a matter of importance in sentencing jurisprudence." 28 3
The unmistakable impact of social history mitigation was fully evident as the court considered the young woman's conduct and future prospects:
A child forced into crime by a criminal father surely emerges from a different starting point than the child of a legitimately employed parent . . . . Defendant's background reflected social as well as socioeconomic deprivation-a scarred personality as well as an acid-etched visage. That she has progressed from an irresponsible white collar criminal to a law-abiding hard working citizen is quite extraordinary, given this starting point. 284 This is the grace note, the pursuit of which is certainly worthy for more outcomes like this.
